Parliament and the Judiciary
dency in recent years to the prolonged mass-trial arising
out of social or political disturbance, in which it is at
least dubious whether the jury is able, amid the confusion
of numbers, to follow either the relation of the evidence
to any particular defendant, or to remember the bearing
of the accumulation of detailed testimony upon which
they are asked to pass judgment,1 They are allowing
unsworn police, in similar cases, to testify as to the
opinions of the accused, even when it is patent that the
testimony is itself so highly subjective as to have no point
save the creation of prejudice. It is not, I think, exces-
sive to say that the majority of contemporary judges
approach the trial of a Communist in something of the
same .spirit as their predecessors who were responsible
for the grotesque treason trials under the administration
of the younger Pitt. Certainly it is a lamentable thing that
a judge who can speak of Communism as Lord Hewart
has thought fit to do, should find no difficulty in trying
cases in which the executive has decided to indict the
exponents of that doctrine.*
The point I am concerned to make is the simple one
that the tendencies of the modern State run counter to
the main principles upon which the Common Law has
been built. The result is an effort upon the part of the
judiciary to minimize the consequences of those ten-
dencies in a way which consciously hampers the purpose
of the administrator. The judges spare no pains in attack-
ing parliamentary decisions it is not their function to
criticize. They are occupied in the construction of what
is hardly less than a fundamental law which they use to
confine the ambit of statutes within the limit of policies
they happen to approve. The result of this process is to
* Cf. my remarks in the Manchester Guardian, January 28, 1937,
a Cf. EngKsk Justice by "Solicitor** (1932), pp. 115 £
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